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Open for Inspection? 
Julstar Pty Ltd v Lynch Morgan Lawyers [2012] QDC 272 
In costs assessment, a lien for unpaid fees may not be enough to prevent an “inspection” of the 
relevant files if it serves the interests of justice. 
UCPR r 743A – Application for assessment of costs under the Legal Profession Act 2007 – 
whether applicant entitled to inspect solicitor’s files where lien claimed –  scope of 
assessment – whether applicant must specify grounds – relevance of discretionary factors – 
order for disclosure under UCPR r223 
In Julstar Pty Ltd v Lynch Morgan Lawyers [2012] QDC 272 Dorney QC DCJ considered whether an 
applicant for  an assessment of all or part of their costs under s 335 of the Legal Profession Act 2007  
(Qld) (LPA) must provide grounds on which they dispute the amount of the costs charged or their 
liability to pay them. His Honour also made an order for inspection of the solicitor’s file, despite a 
claimed lien for unpaid fees.    
Background 
The applicants applied for a costs assessment under s 335 of the Legal Profession Act 2007 (Qld). 
After the originating application was filed, the respondent offered the second applicant the opportunity 
to inspect its legal files and provided further details of the costs that were disputed. However, before 
replying to the offer, the applicants terminated the retainer of the respondent in the Federal Court 
proceeding to which the costs in issue related and appointed new solicitors to act in that litigation. The 
respondent advised the applicants’ new solicitors that it was exercising a lien over the property of the 
applicants in its possession until payment of its fees in full. 
When the matter subsequently came on for hearing on 31 August 2012, the applicants sought leave 
to file an application and a supporting affidavit for orders which included an adjournment of the 
hearing to enable inspection of the respondent solicitor’s files. The applicant contended this was 
necessary to enable them to better prepare affidavit material for the contested application for the 
assessment.  
Procedure for costs assessment application 
Section 335 of the LPA entitles a client to apply for an assessment of the whole or part of legal costs. 
Subsection 335(10) specifies that the application must be made in the way provided under the 
Uniform Civil Procedure Rules 1999 (Qld) (UCPR). 
Rule 743A of the UCPR (Application for costs assessment) governs the procedure for the making of 
an application for a costs assessment under the LPA. It includes the requirement that the application 
be accompanied by an affidavit. The affidavit must exhibit an itemised bill for all of the costs to be 
assessed under the application if the applicant has one, or otherwise include the best information the 
applicant has as to the cost to be assessed. Subrule (5) provides: 
(5) The affidavit must also – 
(a) state whether the applicant disputes or requires assessment of all or part of the costs; and 
(b)  if the applicant disputes all or part of the costs, state the grounds on which the applicant 
disputes the amount of the costs or liability to pay them. 
Scope of hearing  
Dorney QC DCJ first considered whether subrule 743A(5) requires that the affidavit material must 
state the grounds on which the applicants dispute the amount of the costs charged or their liability to 
pay them where they simply seek an assessment of all of them. 
It was submitted for the applicants that the first paragraph of subrule 743A(5) treated “disputes” and 
“requires assessment of” as separate notions, so that the applicants needed only to require an 
assessment of all or part of the costs, and in that event they were not required to state any grounds 
for requiring such an assessment. 
Dorney QC DCJ noted this point had not been judicially considered. His Honour said it could only be 
thought that the choice of the words in the subrule was deliberate, and that the words were clear in 
limiting the stating of grounds to circumstances where the applicant “disputes” all or part of the costs. 
His Honour concluded: 
[21] Accordingly, although it appears rather anomalous that in such proceeding as this, in 
contrast to most other proceedings, it is not necessary to state the grounds relied upon, that 
would appear to be the ordinary common understanding of the words used. There is nothing 
in the context of Part 4, including rule 743C, which assists in determining what the 
interpretation should be if it is not this. 
[22] Thus, unaided by any consideration by any other court on this issue, I am driven to 
conclude that the applicants’ contention is right and that it is not required, for the relevant 
affidavit material, that the applicants must state other than that they “require an assessment” 
“of all…of the costs.” 
His Honour then considered the principle that the right to an assessment depends upon a 
consideration of discretionary factors. His Honour noted that Applegarth J in Tabtill No 2 Pty Ltd v 
DLA Phillips Fox (a firm) [2012] QSC 115 referred in that context to “factors favouring a refusal of the 
application on discretionary grounds.” 
It was argued for the applicants that they could not properly prepare, and file, affidavit material 
relevant to discretionary considerations without having available to them the costs file over which the 
respondent claimed its lien (In light of the judge’s determination on the issue of the construction of 
subrule 743A(5) it was unnecessary to consider whether the applicants would need that file in order to 
identify grounds for “disputing” the costs.) 
Dorney QC DCJ discussed the affidavit material before him. His Honour concluded that the applicants 
would be at a significant disadvantage in any examination of the relevant evidence if they did not have 
the opportunity to look at entries in the costs files. This was particularly so where they had raised 
concerns about the detail of recollection and the need for reference to the files for the purposes of 
accurate recollection or dispute.  His Honour was satisfied this provided reason for an inspection by 
the second applicant herself, with the assistance of her own legal advisers. He was not satisfied that it 
had been shown to be necessary at that time for an inspection by any expert appointed by the 
applicants. 
Implications of claimed lien 
It was then necessary to determine whether the court had power to order that a former client have 
access to relevant documents notwithstanding the lien claimed over the files for security for unpaid 
fees. 
Dorney QC DCJ found that the “interests of justice” must be balanced against the competing 
proposition that a court will protect the lien unless it is shown to be unfounded.  His Honour referred in 
this context to the decisions in: In the matter of an application by Weedman & Ors (1996) BC9606375, 
relied on by the respondent; Hammerstone Pty Ltd v Lewis [1994] 2 Qd R 267, upon which the 
applicants placed reliance; and Australian Receivables Ltd v Tekitu Pty Ltd [2012] NSWSC 170.  
Hammerstone involved a proceeding against former solicitors for negligence. In that case 
Shepherdson J held that a party could be ordered to produce documents subject to a lien to the court 
for inspection by another party whenever that production is “necessary to do justice” in the particular 
case. As inspection only was ordered, his Honour held that the lien would continue. 
Dorney QC DCJ noted that in this case the opposing party was the very solicitors’ firm asserting the 
lien, and he concluded that the interests of justice could only be served if the second applicant, on her 
own behalf and on behalf of the first applicant, had a right to limited inspection.  
UCPR – Disclosure by parties 
Rule 209(1)(a) of the UCPR, applies Part 1 of Ch 7 (Disclosure and Inspection of documents) to a 
proceeding started by application if the court directs.  
In light of his determination that the interests of justice required some kind of inspection, Dorney QC 
DCJ held that part 1 of Chapter 7 applied. His Honour noted that the court had power under r 223(2) 
to order a party to disclose, by producing the document or each document in the class “for the 
inspection of the other party.” His Honour was satisfied that the circumstances he had discussed met 
the requirements for the making of such an order as set out in UCPR r 223(4), namely that there were 
special circumstances and the interests of justice required the making of the order. 
Conclusion 
The judge made an order for inspection of the relevant costs files held by the respondent. The 
disclosure was by way of inspection only, and limited to any inspection by the second applicant in the 
company, should she wish it, of her solicitors engaged for the purpose of the application. 
Comment 
As a matter of practice, an applicant who requires an assessment of all or part of their legal costs 
under s 335 of the LPA commonly will provide the grounds for objection to all or part of the costs. 
Although Dorney QC DCJ found “nothing in the context of part Part 4, including rule 743C” to assist 
with the interpretation of UCPR r 743A, it may be argued that there are other rules which suggest 
some grounds will be provided. UCPR r 743G deals with the matters to be dealt with by a court at the 
first directions hearing. The list of matters set out in sub-paragraph (2) is not exhaustive, and includes 
sub-paragraph (e): “whether anything else should be done before the costs are assessed.”  It is 
difficult to see how a court could make the necessary determinations under this sub-rule unless the 
affidavit sets out the basis upon which the costs are to be assessed.  There may, for example, be an 
issue about the extent of the retainer or the existence of a retainer, and these matters should properly 
be the subject of a determination by the court. 
Reference may also be made to subrule (1) of UCPR r 720. This requires a costs assessor appointed 
to carry out a costs assessment to decide the procedure to be followed on the assessment.  By 
subrule (2), the procedure must be appropriate to the scope and nature of the dispute, and consistent 
with the rules of natural justice, and fair and efficient. Rule 743I applies r 720 to costs assessed under 
the LPA. There are obvious practical problems for an assessor in deciding what is appropriate in the 
absence of information as to the nature and scope of the dispute and the amount of the dispute. 
 
In relation to the order for inspection, Dorney QC DCJ noted that no submission was made by the 
respondent in favour of an order for the payment into court of a specific sum, or the giving of security 
in a form satisfactory to the registrar of the court. In Hammerstone Pty Ltd v Lewis Shepherdson J 
had imposed a condition of this nature on the order for inspection. It is suggested that practitioners 
should seek the imposition of such a condition if facing an order for inspection which may have the 
effect that their lien for unpaid fees becomes worthless. 
